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PARTA 
SHORT ANSWER QUESTIONS 1 — 11 (25 MARKS) 


Question 1 [2 marks] 


a) In their recent book on e-Conveyancing Simplified (Thomson Reuters LBC, 1“ ed, 2014) the 
authors, S Duffy and G Shelton, state “Conveyancing is simply “creating transferring and 
dealing with interest in land” ’. 


True or false? 


b) Given the advent of licensed conveyancers, there is no sound reason for aspiring lawyers to 
study ‘Conveyancing’. 
True or false? 

c) There are three words conveyancing and property lawyers advise their clients to endorse on a 


written memorandum so as not to create a contract for sale of land. The words arise out of 
Masters v Cameron (1954) 91 CLR 353. What are the three words? 


d) Fullager, J in Hall v Busst (1960) 104 CLR 206 is credited with identifying the essential 
elements of a contract for sale of land. What are those three essential elements, also known as 
‘the three Ps’? 


Question 2 [2 marks] 


a) Peter Young and Ors in Annotated Conveyancing and Real Property Legislation (LexisNexis, 
2014-2015) opine that: 


A draft contract accompanied by a signed solicitor’s covering letter may 
constitute a note under this section [54A] if it is alleged that the draft became a 
concluded contract and the solicitor was authorized to send the draft on behalf of 
the person to be charged. 


True or false? 


b) Commentators describe stamp duty on contracts for sale of land as ad valorem. The higher the 
value of the land, the greater the amount of stamp duty that the Act imposes. This means 
stamp duty is a regressive tax. 


True or false? 


c) The government introduced ss 66P to 66ZK into the Conveyancing Act 1919 (NSW) and 
additionally the Conveyancing (Sale of Land) Regulation 2010 (NSW) to minimise the 
incidence of gazumping. 


True or false? 
d) The following is an accurate quote from one of your key cases: 


It is not relevant whether the vendor or purchaser has signed the [s 54A] note or memorandum. 
That is not the issue. The issue is whether the ‘party to be charged’ has signed the note or 
memorandum, that is, the defendant to the enforcement proceedings. 


True or false? 
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Question 3 [2 marks] 


a) 
b) 


) 


d) 


There are four methods by which parties can exchange contracts. What are they? 


Tony Cahill, legal author and commentator, raises eight (8) issues regarding deposit-bonds. 
After traversing these issues in a recent paper discussed in lectures, he opined that cl 3 of the 
Contract does not address most of these issues. 


True or false? 


Tony Cahill further opines that: ‘While there is a divergence of approach in the first instance 
decisions [of Luu v Sovereign Developments Pty Ltd [2006] NSWCA 40 and Janello v Sharpe 
[2007] NSWCA 61], the two Court of Appeal decisions each held the “top-up clause” to be 
ineffective.’ 


True or false? 


A ‘s 66W Certificate’ extinguishes a residential land purchaser’s s 66S Conveyancing Act 
1919 (NSW) right to a Cooling Off Period under the Contract. 


True or False? 


Question 4 [2 marks] 


a) 


b) 


Cc) 


d) 


“‘buyer’s agent’ appears on the front page of the Contract but it is not defined in the Contract. 


True or false? 


...In this case there is no allegation of fraud, innocent misrepresentation, breach of any 
term of the contract or act of concealment by the vendor. The case for a right to rescind 
is based on no more than silence by the vendor as to a possibility of which he was aware. 
The vendor is presently able to give fully the title to the land which he contracted to 
give. 


From what key case does the above quote come? 
In conveyancing terminology - 


A requisition is a request for information, some action to be taken, or confirmation of facts: it 
normally calls for some reply. 


An objection is an assertion by a purchaser that the vendor is unable to perform the contract 
according to its terms or is an obstacle to completion. 


True or false? 


The operative part of the Contract refers to Schedule 3 of the Conveyancing Act, 1919 (NSW). 
The Contract does not refer to the relevant section of the Conveyancing Act, 1919 (NSW). 


What is the relevant section? 
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Question 5 [2 marks] 


a) Atcommon law, a deficiency in the quantity of title enabled a purchaser only to claim 
compensation. 


True or false? 


b) The comments of Griffith, CJ and Connor, J in Gardiner v Orchard (1910)10 CLR 722 are the 
‘seeds of cl 6’ in the Contract. 


True or false? 
c) What are the two key words that come from Flight v Booth (1834) 131 ER 1160? 
d) Cl 6 of the Contract only operates after completion. 


True or false? 


Question 6 [2 marks] 


a) Consider the following situation: There is more than one purchaser. The parties do not 
tick either of the relevant boxes on the front page of the Contract. The result is that the 
vendor sells with vacant possession and the purchasers buy as joint tenants. 


What numbered clause in the contract leads to this result? 
b) From which of your key cases does the following quote derive: 


“But these damages are “really unliquidated damages arising out of non-delivery 
of possession according to the conditions... They are not “compensation” 
properly so called’ 


c) ‘Rescission and termination result in bringing the Contract to an end. There is no 
important difference between rescission and termination’. 


True or false? 


d) In which one of your key cases does Lord Wilberforce make the following scathing 
observation: ‘One would think that the law as to so typical a set of facts would be both 
simple and clear. It is no credit to our law that it is neither.’? 


Question 7 [2 marks] 


a) Jampco P/L v Cameron (No 2) (1985) 3 NSWLR 391 is authority for the proposition that a 
vendor’s duty when selling after default is the same as a mortgagee’s duty on power of sale. 


True or false? 


b) Which heading to a section of the Conveyancing Act 1919 (NSW) provides that there will be 
‘No rescission by the vendor on purchaser’s objections etc until purchaser has reasonable 
opportunity to waive objections etc’? 


c) What is an exception to this? 


d) Does the contract provide for this? If so, what clause? 
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Question 8 [2 marks] 


a) ‘The Water Board sewer main across the land being specifically excluded from the operation 


b) 
C) 


d) 


of cl 10 of the contract, was a defect in title’. 
From what key case does this finding come? 
Is the relevant clause substantially the same in the current Contract? 


Carpenter v McGrath (1996) 40 NSWLR 39 is authority for the following propositions in the 
context of cl 12 of the Contract: 


e The absence of building approval for a building on land the subject of a contract for 
sale of land does not, without more constitute a defect in title. 


e The potentiality of a demolition order under the Local Government Act 1993 (NSW) is 
a risk which passes under the contract. 


True or false? 


Cl 15 of the Property Stock and Business Agents Regulation 2014 (NSW) outlines conditions 
of sale by auction. What clause empowers an auctioneer to refuse a highest bid if the 
auctioneer suspects that the bid is part of a collusive practice? 


Question 9 [2 marks] 


a) 


b) 


C) 


d) 


‘on completion this clause will enure’ means that the clause will continue to be operative after 
completion of the contract, whether or not other rights continue. 


True or false? 


In Brookfield Multiplex Ltd vy Owners Corporation Strata Plan 61288 [2014] HCA 36 (8 
October 2014), the HCA held that Brookfield, the builder of the strata titled apartments, owed 
a duty of care to the Owners Corporation to avoid it causing economic loss from latent defects 
in the common property. 


True or false? 
As in Queensland, the NSW Contract makes time of the essence in relation to completion. 
True or false? 
The following quote from one of your key cases relates to the current cl 8 in the Contract: 


The critical question in the present case is not, so far as [am aware, directly covered by 
authority. It is the question whether or not, under a contract containing this clause, a 
vendor may compel a purchaser to give up the contract unless he is willing to complete 
it without compensation. 


Yes or No? 
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Question 10 [2 marks] 


a) Michael Realty P/L v Carr [1977] NSWLR 553 is one of the cases that is given as authority 
for the following proposition: 


In determining the validity of the period of a notice to complete courts will not look at 
the discussions, negotiations and correspondence between the parties before and after 
the entry into the contract. 


True or false? 


b) Neeta (Epping) P/L v Phillips (1974) 131 CLR 286 is authority for the proposition that an 
innocent party to a contract who issues a notice to complete must be ready willing and able to 
complete. 


True or false? 
c) Attachments do not form part of the Contract. 
True or false? 


d) Which clause in the Contract enables a purchaser to take possession prior to settlement without 
losing the right to make requisitions on title? 
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Question 11 (5 marks) 


a) 


b) 


) 


d) 


e) 


g) 


h) 


1) 


)) 


“‘ 


According to journalist Kirsten Craze ‘price on application’ ‘...are the three of the most 
annoying words in real estate.’ (THETELEGRAPH.COM.AU Saturday, June I, 2013) 


True or false? 


‘Foreign buyer fees playing to the gallery: Eslake’ is the lead in a story on p 7 of The 
Australian February 27, 2015. Turi Condon, Property Editor, provides a commentary on this 
story styled ‘Not a big deal financially: public opinion the issue’. She points out that ‘Hong 
Kong and Singapore have introduced a 15 per cent stamp duty for foreigners buying homes’. 


This is less than the stamp duty in NSW for foreigners buying homes. 
True or false? 


‘And no one is any the wiser’ write Kate McClymont and Lindon Besser on p180 of HE WHO 
MUST BE OBEID. This is a reference to the advantages of a private treaty Contract. 


True or false? 


No ifs, no buts, no maybes, and it will be subject to increased penalties. In serious cases, 
what we will do is we will look at actually taking the license to practise off the agent. 


The above is an extract from a quote from NSW Fair Trading Minister Mr Mason-Cox in the 
Sun-Herald on Sunday, March 8, 2015 p 9. The minister is referring to the practice of 
gazumping. 


True or false? 


‘Real estate agent facing ban over housing deal — Fair trading (sic) takes action’ is the lead ina 
Sunday Telegraph story of December 5, 2010 on p 37. Under which legislation did the NSW 
Department of Fair Trading take enforcement action on 10 December 2010 against real estate 
agent Kevin John Barnes (related to Misleri Pty Ltd)? 


In Alec Ferguson Pty Ltd v Armidale City Council (1994) 123 ALR 155, the council raised ‘an 
arguable Limitation Act defence’...‘for the first time at the hearing’ The court rejected this 
defence on the grounds of ‘real prejudice’ to the applicant and also ‘public policy 
considerations’. 


True or false? 


‘$4.5 million mansion sells then burns down’ is the lead in a Sydney Morning Herald story on 
18-19 October 2014, p 18. The story goes on to report that the fire occurred two days before 
settlement of its sale. Assuming the property was vacant, which section of the Conveyancing 
Act 1919 (NSW) determines who carried the risk in respect of the fire damage? 


‘Agents lured into tricks’ is the lead to Sunday Telegraph story on March 22, 2015. This is 
another story about gazumping. 


True or false? 


‘O’Dwyer: property law is crystal clear’ is the lead in an Australian Financial Review story on 
11 March 2015, p 6. To what clause, if any, of the Contract does this clause have particular 
reference? 


‘Contracts out of hand’ is the heading to a letter to the NSW Law Society Journal editor 
published in the November 2012 edition on p 8. But the author of the letter does not support 
introducing a code of conduct or rule “to address these excesses’. 


True or false? 


[half a mark each] 


LS321 Trimester 1, 2015 


PART B 
LONG ANSWER QUESTIONS 12 — 15 (40 MARKS) 


Question 12 [10 marks] 


‘For these reasons, in my opinion it must be held that those provisions of clause one of 
the option that relate to the payment of the deposit are meaningless.’ 


Laybutt v Amoco Australia P/L (1974) 132 CLR 57 at 81 (Gibbs, J) 


i) Briefly, what were the facts and what was the issue before the High Court in Laybutt? 
ii) What were the ‘reasons’ of Gibbs J? 


ii) Analyze the implications of this decision for practicing conveyancers in relation to drafting 


and exercising options. 


iv) How does Bowman and Anor v Durham Holdings P/L (1973) 131 CLR 8 give option drafters 


a) 


some comfort in relation to service of the notice of exercise of an option? 
[8 marks] 


In Kavia Holdings Pty Ltd v Suntrack Holdings Pty Ltd [2011] NSWSC 716, Pembroke, J 
enunciated three requirements in that case to validly give notice to exercise an option by e- 
mail. 


What were the three requirements and the reasoning he gave? 
[2 marks] 


Question 13 [10 marks] 


Analyze Zaccardi v Caunt [2008] NSWCA 202 as follows: 


Relevant facts 
Issue(s) 
Decision 


Relevance to present day conveyancers 


Candidates should include in their answer reference to the following from their key case list: 


Eccles v Bryant [1948] Ch93 
Sindel v Georgiou [1984] HCA 58 
[10 marks] 
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Question 14 [10 marks] 


Tony Cahill says in his Conveyancing Practice Update of February 2011 at p 81: 


The decision in Black v Garnock (2007) 230 CLR 438 raised important practical issues about the 
conduct of sales and purchases (of land) in New South Wales, including analysis of topics such as 
the prudence of lodging a caveat on behalf of a purchaser immediately after exchange, the timing 
of final searches, and the venue for settlement. 


Callinan, J (in the majority, but in a separate judgment) outlines his views in respect of the above. 


(a) What was the practice of conveyancers that Callinan, J outlined in Black that a purchaser 
should adopt on exchange of contracts? 


[3 marks] 
(b) What was the practice that the solicitor for the purchaser adopted in Black? 

[3 marks] 
(c) Analyze the two practices identifying the strengths and weaknesses in each. 

[4 marks] 


Question 15 [10 marks] 


In Crowe v Rindock Pty Ltd [2005] NSWSC 375 Windeyer, J commented: 


Neither side comes well out of this. Solicitors for purchasers should make requisitions 
appropriate to the property the subject of the contract; solicitors for the vendors should give 
proper answers to requisitions and should not have their staff insist upon receiving 
unnecessary faxes when they could work through the problem by talking to the opposing 
solicitors themselves. They should in any event give proper replies. 


a) What sorts of replies to requisitions did Windeyer, J note would have avoided the dispute? 
b) What ramifications flowed from the vendor’s initial replies to requisitions? 


c) How much time did Windeyer, J say that the vendor had to allow after finally satisfactorily 
answering the requisitions before the vendor could serve a notice to complete? 


d) Identify and analyse what gave rise to a change in Windeyer J’s initial skepticism about one of the 
requisitions in issue. 


e) Briefly outline at least two lessons that flow from Crowe for lawyers who practise in 
conveyancing. 


[2 marks each] 


Please remember - This examination question paper MUST BE HANDED IN. Failure to do so may 
result in the cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 


